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According to the Malikites  Sawad was conquered by
force and by that very fact became waqf territory.

(2)  Egypt, because when it was conquered by fAmr Ibn
al-'As, Omar imposed on it the kharaj.

(3)  Syria, because concerning it there is an ijmaf.    Ac-
cording to the Path * the tax collected "at present" from the
lands of Egypt and, by analogy, of Syria, is not kharaj but
in reality a rental, because the lands became property of the
state   as   the   owners   gradually   died   without   rightful
heirs.    According to the Malikites,2 like the lands of the
Sawad, those of Syria and. Egypt were also conquered by
force and are waqf lands.

(4)  All lands that were conquered by force (fanzvaf) and
were not divided among the victorious army but were left
to the original owners or given to non-Moslem settlers
brought from elsewhere.   The Prophet made an exception
in the case of Mecca, which city, although conquered by
force and left to its owners, was not subjected to kharaj.
According to al-Shafi'i,3 Mecca was conquered by treaty.
However, al-Gazzali4 and Malik agree with the Hanifites.
According to the Ma/ma', this is because the lands of the
Arabs are not subject to kharaj any more than their persons
are liable to slavery.    According to al-Shafi'i,5 however,
following the precedent of the Prophet with the people of
Khaybar and the tribe of Qurayzah, lands too, like chattel,
become the property of the army which conquered them,
and after deduction of the state's share of one-fifth they
are divided among the army and only pay tithe.    However,

1 Durr, p. 364; Bohr, Minhah, vol. v, p. 114.
2Kharashi, p. 426.

3 Cf* Mawardi, p. 284; Minhdj, vol. iii, p. 271.

4 Wajiz, vol. ii, p. 194.

5  Ummt vol. iv, p. 193.